
IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS 

, NALBARI 

 

Case No. GR 769/2017 u/s 379 IPC 

 

STATE 

-Vs- 

AHRAB ALI & ANOTHER …………..  Accused  

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

 Mrs Pritima Devi   ………for the State. 

Mr. Taizuddin Ahmed ………for the accused. 

 

Date of prosecution evidence - 21-11-2017, 11/12/17, 11/01/18 

Date of argument – 17-01-2018 

Date of judgment – 20-01-2018  

 

     JUDGMENT 

 

 

1. Shri Bapdhan Kalita initiated the instant case by filing a written 'Ejahar’ before the 

officer in charge, Nalabri PS on 27/5/17. The prosecution case in brief is that on 

24/05/17 at noght the accused persons committed theft of his JCB’s battery and one 

tyre of his truck from his stone crusher situating in Koirara. 

2. After receipt of 'Ejahar' police registered the case as Nalbari PS case No. 352/17 

under Section 379 IPC and investigated the matter.  

3. After completion of investigation police filed a charge sheet against the accused 

person Sri. Ahrab Ali and Ainul Ali under Section 379 IPC. 

4. During trial the accused person was allowed to go on court bail. Relevant documents 

of the case were furnished to him. Upon perusal on material of records and after 

hearing both sides, I have filed the formal charges against the accused person under 

Section 379 IPC which was read over and explained to him to which he has pleaded 



not guilty and claimed to be tried. 

5. The prosecution in support of his case examined 5 (five) witnesses. While under 

examination of the accused persons under section 313 CrPc the accused persons 

completely denied the allegation leveled against them. The defence side has not 

examined any witness in support of their defence. 

6. I have heard the argument advanced by the Learned Counsel for both sides. 

7. Upon hearing on perusal of the record I have framed the following points for 

determination: 

 

 Whether the accused persons on 24/5/17 at night at Koirara stone crusher 

with intent to remove the JCB’ battery and truck’s tyre dishonestly and 

without consent frpm the possession of Bapdhan Kalita moved the same and 

thereby committed theft? 

 

 

 

  DISCUSSION, DECISIONS AND REASONS FOR THE DECISIONS 

 

8. I have gone carefully through the entire evidence on record and the materials placed 

before me. Sri. Bapdhan Kalita the informant as well as the alleged victim in this case 

has examined himself as PW-1 and testified on oath that the occurrence took place 

in the year 2017. His JCB was at his stone crusher and at night the JCB’c battery and 

Truck’s tyre was stolen. He stated that he came to know about the fact the next 

morning. He then went to the police station and stated before the police that the 

accused persons have stolen the articles. He further stated that he took the name of 

the accused on suspicion as they had earlier stolen some of his articles. The police 

thereafter brought Ahrab Ali before the police station where he admitted the fact of 

theft and begged before the informant not to register the case and assured that he 

will return the same. The prosecution has exhibited the fir as EX 1 and Ex 1 (1) is the 

signature of the informant. 

PW1 in his cross examination has statd that as mentioned in FIR no Tyre was lost 

and that only JCB battery was stolen. He further stated that he has registered FIR on 

the ground of suspicion. He also stated that the police has forcefully made the 

accused appear before the police station for interrogation. He also stated that none 

of the articles are recovered from the accused persons. 



9. PW2 Mr. Giridhar Kalita depicted the same story as PW1. 

PW2 in his cross examination has stated that there was a watchman in the stone 

crusher and that the main gate always remain closed at night. He further stated that 

neither the watchman nor he has seen the accused person stealing the articles and 

confirmed that the informant has registered the FIR against the accused persons on 

the basis of suspicion.     

10. From the evidence of PW3 it transpires that he knows only about the fact of stealing 

and nothing more than that. 

11. Pw4 Rinku Kalita has stated on oath that he is an employee of the informant and 

that near about four months ago the informants’ JCB battery was stolen and in the 

next morning the informant brought the accused persons and that they admitted the 

fact of stealing JCB battery and assured that they will return the same but 

absconded. 

In his cross examination pw4 has stated that he was present in the stone crusher 

with another employee on the date of occurrence but have not seen the accused 

persons stealing the JCB battery.   

 

12. The prosecution has examined the investigation officer as PW5. He has stated on 

oath that on 27/5/17 Bapdhan Kalita has registered the FIR against the accused 

persons. The O/C registered a case and entrusted him with the duty of investigation. 

He visited the place of occurrence, drew sketch map and recorded statements of 

witnesses. After that he went to arrest the accused persons but they absconded. 

After completion of investigation, he submitted charge sheet u/s 379 IPC. In his 

cross examination he has admitted that neither the informant nor PW4 has informed 

him the fact that the accused persons have admitted that they had stolen the 

articles. He further stated that he could not recover the stolen articles during the 

entire period of investigation. He further stated that he has no knowledge if the 

accused were brought by the informant before the police station. 

13. Now on going through the entire evidence on record it transpires that the informants 

JCB battery was stolen at night from his stone crusher. The informant/PW1 in his 

cross examination has admitted that no tyre was stolen on the date of occurrence as 

mentioned in FIR. Both PW1 and PW2 has admitted the fact that they have 

registered the FIR against the accused persons only on the ground of suspicion and 

also that the police has forcefully made the accused appear before the police station 

for interrogation. On further perusal of the evidence it is seen that PW2  and PW4 



was present on the place of occurrence on the date of occurrence and they have 

mentioned that neither of them nor the watchman has seen any of the accused 

stealing the JCb battery. They have further stated that the gate was locked. Thus 

there is no eye witness to the incident. The PW1 and PW2 has stated that the 

accused Ahrab Ali had admitted the fact of stealing before the police station but PW4 

stated that the accused person admitted the fact before the informant and later on 

when the accused absconded the informant registered the FIR. There is a 

contradiction between the two. PW4 has admitted that he told before the 

Investigation officer regarding the fact of admission by the accused person but the 

I/O in his cross examination has denied the same. It is to be mentioned here that 

even if the fact of confession of stealing by the accused before the police is true such 

confession cannot be taken into consideration as such extra judicial confession is 

inadmissible in law. Form further perusal it is also transpired that no articles have 

been recovered from the accused persons. Except the argument that the accused 

person Ahrab Ali has admitted that he has stolen the articles, there is no other 

evidence to show that the accused becomes entitled to conviction. Hence the benefit 

of doubt goes to the accused persons. 

14. It is a cardinal principle of law that prosecution is supposed to prove the case 

beyond reasonable doubt by leading reliable, cogent and convincing evidence. 

Further it is also a settled proposition of criminal law that in order to successfully 

bring home the guilt of the accused prosecution is supposed to stand on its own legs 

and it cannot derive any benefits whatsoever from the weakness, if any, in defence 

of the accused. 

 

 
15. Thus from the above discussions the court is of considered opinion that the 

prosecution has not been able to prove his case beyond reasonable doubt. Hence the 

accused persons namely Ahrab Ali and Ainul Ali stands acquitted. 

16. The bail bond furnished on behalf of the accused persons shall remain in force for 

further period of 6 months. 

  Given under my hand and seal of this court on this 20th January, 2018. 

 

   

 

 



         Rubina Yasmin 

         J.M.F.C. Nalbari 

 

APPENDIX 

 

Prosecution witness:- 

 

1. PW-1, Bapdhan Kalita  

2. PW-2 Giridhar Kalita 

3. Pw 3 – Mir Ali 

4. Pw 4 – Rinku Kalita 

 

Exhibits 

1. Ex1 – FIR 

2. Ex1 (1)- signature of Pw1 


